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1 INTRODUCTION AND PURPOSE OF THE MANUAL

This Chapter of the Manual will introduce the Right-of-Way Section Mission Statement, Vision, and
the purpose of this Manual. We will provide a short introduction of our Unit and explain what we do
for the Department and public. This section also contains a graphical explanation of the Right-of-
Way process at the Idaho Transportation Department.

1.1 VISION

To be recognized as the leader in right-of-way services by setting the standard of quality in our
industry.

1.2 MISSION STATEMENT
To continuously improve the Right-of-Way Section’s value to our customers, citizens and
communities by:

o Treating landowners fairly while fulfilling our responsibility to the taxpayer
e Implementing creative and innovative processes

e Providing professional and timely customer service

1.3  INTRODUCTION

The Right-of-Way section of the Idaho Transportation Department is solely responsible for the
administration of the Department’s eminent domain program and policies in compliance with the
Federal Highway Administration (FHWA). In addition, the Right-of-Way Section implements Public
Law 91-646, the Uniform Relocation Assistance and Real Properties Acquisition Policies Act of
1970, as amended.

The Right-of-Way Section applies the Department’s 2011 Strategic Plan to improve upon the safety,
mobility, and economic opportunity for the citizens of Idaho, and those that travel Idaho’s
highways.

We take pride in honoring our transparency, accountability, and timely delivery of our final
product. We continually look for ways to be more efficient, minimize cost, and provide excellent
customer service.

We ensure compliance with federal and state laws and regulations. Our section also provides direct
project support to the six district offices located in Idaho.

PROGRAM OVERSIGHT

ITD shall have overall responsibility for the acquisition, management, and disposal of real property
on Federal-aid projects. This responsibility shall include assuring that acquisitions and disposals by
a State agency are made in compliance with legal requirements of State and Federal laws and
regulations (23 CFR 710.201(b)).
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1.4 PURPOSE OF THE RIGHT-OF-WAY MANUAL

This manual serves as the guiding document for the relationship between the Federal Highway
Administration (FHWA) and the Idaho Transportation Department (ITD). The Right-of-Way
Section is responsible for complying with current FHWA requirements whether or not they are
reflected in this Right-of-Way Manual.

This manual is designed to guide right-of-way employees in the performance of their assigned
duties and to assist them in complying with all applicable laws, regulations, and directives. This
manual also serves as a guide to internal and external customers who desire information about the
right-of-way process at the Idaho Transportation Department.

This Right-of-Way Manual is a compilation of procedures designed to streamline the right-of-way
process and delivery. The manual has descriptive chapters which direct the reader to the
appropriate procedures for each of the right-of-way disciplines.

This manual complies with the Idaho Statutes, Federal laws and Federal regulations that control the
process for acquiring private property rights for public purposes. In addition, this manual serves as
a beneficial and informational source for Local Public Agencies (LPAs) involved in federal aid
projects, resulting in greater accuracy and efficiency.

This Right-of-Way Manual is a living document that will continually change as applicable laws and
regulations change. At least every five years, the Right of Way Manual shall be reviewed, updated as
necessary, and certified that it conforms to existing practices and contains necessary procedures to
ensure compliance with Federal and State real estate laws and regulations.

APPROVAL ACTIONS

Except for the Interstate system, ITD and the FHWA will agree on the scope of property related
oversight and approval actions that the FHWA will be responsible for under this part. The content
of the most recent oversight agreement shall be reflected in this right-of-way operations manual.
The oversight agreement, and thus the manual, will indicate for which non-Interstate Federal-aid
project submission of materials for review and approval are required (23 CFR 710.201(i)).

1.5  DEFINITIONS
Act: A term used in Chapter 11 of this Manual that means Section 131 of Title 23, United States
Code commonly referred to as Title 1 of the Highway Beautification Act of 1965

Control Records: Original records
Department: The Idaho Transportation Department
District: Any one of the 6 Districts of the I[daho Transportation Department

FHWA: The Federal Highway Administration
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Fixtures: Items that are purchased as realty and associated with the use of the property. They may
consist of, but shall not be limited to, machinery, furnishings, built-in appliances, water and heating
systems, carpet, drapes, water certificates and trade fixtures.

In order to determine whether or not an item might be classified as a fixture, it should be kept in
mind that it may have been personal property prior to affixation. The determining factors are:

e Would the item, if separated, detract from the value of the property?
e [stheitem considered as a normal item of realty customary to the area?
e What was the intent for which the item was installed?

Junkyard: An establishment or place of business which is maintained, operated, or use for storing,
keeping, buying, or selling junk, or for the maintenance or operation of an automobile graveyard,
and the term shall include garbage dumps and sanitary fills.

Just Compensation: Payment required by law for the loss sustained by the owner as a result of
taking or damaging private real property for public purposes.

LHTAC: The Local Highway Technical Assistance Council
LPA: Local Public Agencies, i.e., City, County and Highway Districts

Market Value: The most probable price that a property should bring in a competitive and open
market under all conditions requisite to a fair sale. In a fair sale, the buyer and seller are each acting
prudently and knowledgeably and assuming the price is not affected by undue stimulus. Implicit in
this definition is the consummation of a sale as a specified date and the passing of title from seller
to buyer under conditions whereby:

e Buyer and seller are typically motivated.

o Both parties are well informed or well advised and acting in what they consider their best
interests.

e Areasonable time is allowed for exposure in the open market.

e Paymentis made in terms of cash in United States dollars or in terms of financial
arrangements comparable thereto.

e The price represents the normal consideration for property sold unaffected by special or
creative financing or sales concessions granted by anyone associated with the sale.

Negotiations: The process by which an acquiring agency makes every reasonable effort to acquire
real property through a voluntary transfer of such property and by payment of just compensation
to the owner.

Negotiator/Fee Negotiator: An employee of ITD or LPA who negotiates the purchase of land and
improvements for right-of-way.

Owner: Any individual, family, business, corporation, partnership, association, or farm operation
having any right, title or interest in property which is acquired, condemned, or sought to be
acquired or condemned ITD or agency.
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Outdoor Advertising: Anything that is designed or intended or used to advertise or inform.

Personal Property: (from Idaho Code, Title 55, Chapter 1, Section 102): Every kind of property
that is not real property.

Real Property: Real Property (from Idaho Code, Title 55, Chapter 1, Section 101): Real property or
real estate shall be considered to consist of:

e Lands, possessory rights to land, ditch and water rights and mining claims, both lode and
placer.

e That which is affixed to land.

e That which is appurtenant to land.

Relinquishment: (from 23CFR 710.105): The conveyance of a portion of a highway right-of-way or
facility by the Idaho Transportation Department to another government agency for continued

transportation use.

1.6 SCOPE OF APPLICATION
This manual is applicable to all State and Federal right of way actions including the following:

1. All Federal projects including:
ITD
LPA, State Administered
LPA, LHTAC Administered
LPA, ACHD Administered

2. All property acquisitions for the above projects including:
Fee title acquisitions
Temporary and permanent easements
Rights of entry
Property use agreements
Access control
Relocations
Damage compensations
Functional replacement
Air rights

3. Scenic enhancements
Scenic easements
Outdoor advertising control
Junk yard control
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2 RIGHT-OF-WAY ORGANIZATION

Chapter 2 of the Right-of-Way Manual explains how the Right-of-Way Section is organized at the
Idaho Transportation Department. This chapter explains the function of the Section at
Headquarters in Boise, and the function of the Property Managers in each District.

The Right-of-Way Section is a component of the Division of Highways, Resource Center and ITD. It
is a Headquarters staff section directed by the Right-of-Way Manager.

The Right-of-Way Section is staffed to perform all acquisition, relocation, highway beautification,
and property management functions for the Department. No other state or local government
agencies are used for these purposes. Most appraisal, acquisition, property management, and
relocation services are performed by headquarters staff employees. However, these services may
be supplemented by fee appraisers, negotiators, relocation agents, and property management firms
in accordance with Chapter 6 of this manual.

2.1 RIGHT-O0F-WAY MANAGER

The Right-of-Way Manager oversees the Right-of-Way Section at Headquarters in Boise. The Right-
of-Way Manager performs the following tasks:

Manages a major statewide program

Administers program regulations

Oversees regulatory activities and approving actions taken by other sections

Establishes program goals and objectives for various regulatory programs based on the

department’s mission and goals

e Provides program consultation and coordinates program activities with other department
units as well as other agencies and contractors to insure program effectiveness

o Confers with state, federal and department staff about state and federal requirements;

e Isresponsible for program compliance with all mandated requirements

e Maximizes the use of program and department resources to support program quality and
innovative business practices

e Establishes measurement processes/methods for assessing program outcomes or progress
toward goals

e Hires and trains staff and subordinate supervisors

e Assigns work and evaluates performance

e Develops and controls the program budget

2.2  TITLES UNIT

The Titles Unit resides in the Headquarters Right-of-Way Section. The Titles Unit provides
important information at the beginning and end of a project.

When a project begins, the Titles Unit provides:
e Procedural and compliance reviews;
e Inputto and/or prepares legal documentation;
e Legal documents to obtain clear title;
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Title reports and last deed of record for title transfer;
Review of Right-of-Way plans and recommendation of approval

COMPETITIVE SOLICITATION

When procuring title reports for project parcels, the Titles Unit shall determine whether to solicit
bids or select a Title company based on the following criteria:

Number of parcels

Types of acquisitions (Urban vs. rural, temporary vs. permanent, commercial vs.
agricultural, etc.)

Preliminary Right-of-Way cost estimate

Specifics (Turnaround time, reputation)

Availability and number of local companies

Project location based on county or counties

Competitive solicitation can be used if the following criteria are met:

Proposals are solicited from at least three qualified sources to ensure reasonable
competition consistent with the nature and requirements of the procurement.

Requests for proposal must identify all significant evaluation factors and their relative
importance, including costs and time of completion.

Bid proposals shall be transmitted to Headquarters Right-of-Way, utilizing a "Sealed Bid"
system.

Awards will be made to the qualified source whose proposal will be most advantageous to
ITD.

Factors that better or worsen the firm’s qualifications are:

Completion in time frame called for in ITD's bid solicitation or the earliest date bid, if no
specific date is established

The lowest cost bid to complete the work

The professional qualifications of the fee consultant and work experience of the type
required by the solicitation

Past experience of ITD working with the consultant relative to completing projects in a
timely manner, completing projects within bid cost, quality of work product and
cooperative working relationship

Both historically and as bid, the personal involvement of the consultant in producing the
final work product

ITD's desire to distribute contracts among equally well-qualified consultants

ITD's need to expedite a project by contracting with a consultant whose main work place is
in close geographic proximity to the subject project

Limiting the work of the consultant based on current contracts with ITD

Qualified minority status, as defined and determined by the ITD Office of Civil Rights,
Disadvantaged Business Enterprise (DBE) committee

Avoidance of possible and actual conflicts of interest based on the consultant having been
retained by individuals or entities on a project other than by ITD (Disqualification)

When a project is near the end of completion, the Titles Unit provides:

Approves payment for title insurance premiums;
Escrow closing fees;
Deeds
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2.3  APPRAISAL UNIT

The Appraisal Unit employs Certified General Appraisers licensed in the State of Idaho.

In order to streamline the Appraisal Process, one Appraiser in the Unit acts as the Appraisal
Coordinator. The Appraisal Coordinator:
e Reviews and coordinates real property appraisals for highway projects, surplus ITD
properties, and State Aeronautical properties
e Provides procedural and compliance review for appraisal activities
e Determines the appraisal complexities of each parcel on every project and determines the
appropriate type of appraisal for the parcel
e Either assigns appraisals to his/herself or staff, or prepares a solicitation for bids by fee
appraisers
Awards contracts to fee appraisers
Assists, advises, and educates fee appraisers
Authorizes and makes payment to the fee appraisers
Provides the appraisal process on a contract basis for counties and cities using federal
funding

The staff appraisers:

e Appraise property desired for acquisition by ITD per the Uniform Standards of Professional
Appraisal Practice (USPAP) and the Uniform Standards for Federal Land Acquisition
(UASFLA, commonly called the “Yellow Book”).

e Visit with and educate the property owner about appraisal and the appraisal process

The Appraisal Unit also performs appraisal reviews. An appraisal review is performed to ensure
that the appraisal for the property was performed correctly, in conformance with all applicable
laws and regulations, and acts as a quality assurance check to ensure that the property was
appraised correctly.

The Appraisal Reviewer:
e Performs reviews and coordinates real property appraisals for:
0 Highway projects
O Surplus ITD properties
0 State Aeronautical properties
e Provides procedural and compliance review for appraisal activities
e Inspects the subject property
o Reviews appraisal report for correctness of cost, sales, and income information and for
compliance with all State and Federal guidelines
e Evaluates the report
e Approves or denies the Just Compensation to be paid to the property owner

2.4  ACQUISITION AND NEGOTIATION

The Acquisition Unit is responsible for negotiating the offer of compensation with the property
owner.

The Acquisition/Negotiation Unit:
e Researches public records and other sources to obtain data
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2.5

Prepares legal documents, contracts, agreements, exhibits, and reports

Verifies platting of ownership limits on plans

Reviews project alignments and determines extent and quality of titles

Reviews final title reports for land parcels

Determines legal instruments required to release property and obtain clear title

Verifies completeness of legal instruments, exhibits, plans, and papers for land acquisition
Obtains market data

Analyzes area economic conditions, lending practices and real estate trends

Assembles comparables and correlates factors affecting property values and prepares
estimate of fair market value

Meets with property owners to review project plans, explain appraisal process and
negotiate purchase agreements

Oversees contract administration for independent contractors

Provides input to and/or prepares legal documentation

Authorizes acquisition of property when necessary criteria are met

Negotiates with landowners for the acquisition of real property

Hires and manages consultants who acquire real property on behalf of ITD

Determines the appropriate types of acquisitions to be secured for each project and
determines the corresponding procedures to be followed and supporting documentation to

be prepared and saved.

AcQUISITION /CONDEMNATION

The Condemnation Unit has the ability to act as a negotiator and can perform acquisition activities,
but often specializes in the final attempts to negotiate with property owners. He or she provides
coordination and support between the Idaho Transportation Department and the Office of the
Deputy Attorney Generals.

When negotiations are unsuccessful, and all attempts to reach agreement have failed, a parcel shall
be transmitted to the Right-of-Way Manager for condemnation using an ITD-1440. Condemnation is
coordinated with the Office of the Deputy Attorney Generals.

The Condemnation Unit is responsible for:

2.6

Ordering and preparing all appropriate court exhibits and copies of the entire parcel file
The execution of the condemnation, including coordination with the Office of the Deputy
Attorney Generals
The final attempt to negotiate with property owners for the purchase of property prior to
transmitting for condemnation
Acting as a liaison between the Office of the Deputy Attorney Generals and the Department
to coordinate the pursuit and condemnation actions
Serving as research and trial assistant to the Office of the Deputy Attorney Generals in
condemnation cases

PROCEDURAL REVIEW

The Procedural Review Unit ensures that all Right-of-Way activities adhere to FHWA and Idaho
code, law and regulation. This Unit also verifies the documentation supporting all right-of-way
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payments to confirm compliance with state and federal laws, rules, and regulations, and ITD
policies and procedures.

The Procedural Review Unit:
e Ensures no direct payments are processed prior to FHWA's approval of the ITD 2101
(Project Authorization and Agreement)
Provides procedural and compliance review for appraisal activities
Oversees contract administration for independent contractors
Provides input to and/or prepare legal documentation
Arranges for Federal Highway Administration approval to proceed with projects
Reviews acquisition and relocation documents for compliance
Monitors post acquisition activities
Prepares certifications of Right-of-Way for projects going to construction

RIGHT-OF-WAY CERTIFICATION

The Procedural Review Unit verifies that the required land (right-of-way) is available for a
proposed construction project. This is done in conjunction with an analysis of the utility and
railroad involvements, material source requirements, and the status of dwelling replacements so
that a certificate to FHWA in the form of a right-of-way certificate shall be made by the Right-of-
Way manager.

2.7  RELOCATION

The Department's Relocation Assistance Program implements the applicable provisions of the
Federal Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, as
amended (Uniform Act), and the associated regulations in the Code of Federal Regulations (49

CFR 24).

The Relocation Unit ensures that ITD provides fair and equitable treatment of persons displaced by
a project. Relocation is performed by applying and complying with established Relocation rules,
regulations, policies and procedures of the Code of Federal Regulations. ITD can advise property
owners and provide financial assistance for individuals, businesses, or farm operations that must be
relocated as a result of the public acquisition of real property.

The Relocation Unit is responsible for:

e Performing preliminary relocation studies to determine the number of displacements and
the availability of suitable replacement housing or business locations

Attending public meetings on projects where there are displacements

Reviewing ownership data forms, identifying problems and determining relocation needs
Providing advisory services to internal and external customers

Searching the real estate market for available sale and rental properties and developing
comparable property lists

Meeting with displacees to explain the relocation program

Preparing required written notices in a timely manner

Ensuring that the persons receive affordable, comparable replacement housing

Ensuring that the displacees receive appropriate notice to vacate the property

Computing housing additives, rent supplements, mortgage interest differential payments,
and moving payments
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Inspecting replacement properties to ensure they meet decent safe and sanitary conditions.
Verifying vacancy of replacement properties

Assisting displacees in claiming their relocation payments

Advising on relocation appeals

Performing relocation on property improvements such as signage

The Relocation Unit also prepares housing payment determinations and accompanying entitlement
letters. These are transmitted under separate cover to the property owner.

The District, at the request of the Headquarters Right of Way Section, may verify vacancy and
complete the Decent, Safe and Sanitary (DSS) inspection on replacement properties.

2.8 PROPERTY MANAGEMENT

The Property Management Unit of Right-of-Way determines ownership of properties and
coordinates all leases, rentals, sales, donations or trades of property. The Property Management
Unit:

e Provides procedural and compliance advice and reviews for sale of all surplus property and
purchases of property for material source or maintenance yard purposes;

e Orders, technically reviews, updates and manages title reports for properties to be
purchased;

e Prepares purchases and sales for closing and acts as liaison with title company for all
escrow matters;

e After purchases of property, obtains standard Owner's Policy of Title Insurance and
confirms accuracy of title matters;

e Maintains a complete and current database inventory of (i) existing surplus property, (ii)
annual sales of surplus property, (iii) existing material sources and maintenance yards, and
(iv) existing leases and rentals;

e Prepares annual reports to Financial Services regarding all existing surplus property, sold
surplus property, purchases of material sources and maintenance yards, and all leases and
rentals in conjunction with each District’s annual report;

e Determines the retention value of improvements;

e Processes property trades and exchanges in the same manner as sales and purchases;

e Prepares rental agreements, legal notices for disposing of surplus property, advertisements
for notices of sales, conveyance deeds, memorandums of sale, and facilitates the financial
arrangements for sales, including obtaining and handling cash/checks from purchasers and
arranging for term conditions for purchases in accordance with Financial Services
guidelines;

e Requests and reviews appraisals when required to confirm fair market value and utilizes
such value in preparation of documents for sale and leasing of properties;

e Provides assistance to the Districts for all aspects of Property Management functions;

e Provides scope of work details when requesting legal descriptions of in-house and outside
surveyors and monitors, confirms and confers with surveyors on the final product;

e Schedules, attends and facilitates all aspects of public auctions for the sale of surplus

property.
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2.9  DISTRICT PROPERTY MANAGERS

Each of the 6 Districts has a Property Manager who reports to the District Engineer or delegate. In
addition to tasks assigned by the District, each Property Manager performs these duties for right-of-
way:

e Coordinates surplus land sales, scenic enhancement, outdoor advertising and property
management projects with Headquarters Right-of-Way programs

e Inventories all outdoor advertising and all junk yards on all applicable routes and manages
permitting, billing, applications, etc.

e Manages and preserves all District right-of-way legal documents, plans, deeds, files and
pertinent and/or critical information relative to each parcel of property or project in
accordance with the retention policy;

e Provides Headquarters Right-of-Way Property Management Unit with all recorded
conveyance documents for maintenance of statewide database;

e Acts as liaison with the public for questions regarding properties, responds to the public
with answers and assistance, which may include research of properties with
city/county/state agencies; location and identification of properties on project plans;
attendance at permit and project design review meetings as requested by Headquarters
Right-of-Way or the District, and preparation of information related to surplus property
sales;

e Requests title commitments from title companies, in coordination with the Property
Management Unit, for ownership research, identification of easements, liens and other
encumbrances to title, and processes payments to the title company;

e Manages, inventories, administers and oversees all scenic enhancement and outdoor
advertising, including applications, permitting, inventory and billing;

o Identifies the need for disposition of surplus properties by researching title, preparing the
ITD-2828 form [Request and Authorization for Disposal, Release, or Sale of Real Property]
and ensuring submittal to Headquarters with complete documentation ready for approval
and appropriate action;

e Reviews, confirms and processes for payment all property tax bills;

e  Works directly with the District surveyor to provide an accurate scope of work for the
preparation of a record of survey and/or legal description as needed for the sale of surplus
properties;

e Requests the District Environmental Unit prepare a form/report indicating the categorical
exclusion status of the property or project to facilitate the disposal of properties, and
includes such form with the ITD-2828 packet to the Property Management Unit;

e Reviews and confirms all Local Public Agency billings and submits to the Procedure Unit for
payment processing;

e Requests approval to purchase property for material sources or maintenance yards using
the ITD-2544 form [Request for Approval to Purchase Real Property], works with Materials
to coordinate the purchase, negotiate a sales price, and submits to the Property
Management Unit for approval and purchase;

e Prepares rental and lease agreements for submittal to the Property Management Unit for
review, approval and database maintenance;

e Maintains an inventory of all surplus property, purchases of material sources and
maintenance yards, and all leases and rentals;

e Submits an inventory report annually to the Property Management Unit for the statewide
report (usually by June 30t );
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Coordinates with the District sign crew to post notice signs on surplus property to be sold at
auction;

Assists the District staff in the review of right-of-way plans before submittal to
Headquarters;

Assists in providing acquisition services when requested by Right-of-Way and approved by
District staff;

Assists when requested by the Appraisal Coordinator in the research, preparation and
delivery of short form appraisals [form 1466];

Provides research and assistance for condemnation actions;

Assists when requested by Headquarters Right-of-Way Section in verifying vacancy of
properties and completing Decent, Safe and Sanitary inspections on replacement properties.
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2.10 RIGHT-OF-WAY PROJECT FLOW DIAGRAM
After the HQ Right-of-Way Section receives environmental clearance, adequate funding, and approved right-of-way plans, the following

diagram depicts the typical right-of-way project flow:
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3 RIGHT-OF-WAY PLAN DEVELOPMENT

This chapter explains the process by which ITD designs and creates right-of-way plans. Right-of-
way plans serve the Districts, the Right-of-Way Section, and the property owners by clearly
depicting each parcel of a project, the project impacts to each parcel, and the overall design of the
project.

3.1 INITIAL DESIGN PHASE

District Engineers are responsible for overall project development. Project development includes
all of the required activities to advance a project from its conceptual stage to eventual
advertisement for construction.

The Environmental Section and the Right-of-Way Section should both be notified, and the processes
begun as early as possible in a project design phase. It is important for the Department to identify
and initiate right-of-way activities as early as possible to improve efficiency and avoid delays. The
environmental process is started early in the project development to identify all possible areas of
concern. In most cases, the process of acquiring right-of-way cannot begin until a project is given

environmental clearance (refer to 23 CFR §710.203, Funding and Reimbursement.)

If the proposed improvements will be within the existing right-of-way (property already owned by
ITD), no right-of-way plans are required. If the proposed improvements require new right-of-way
(including permanent or temporary easements), the Districts or their consultants prepare right-of-
way plans.

Right-of-way plans shall be prepared following Right-of-Way Plan Preparation Flowchart in
Appendix A.

The District shall determine the appropriate level of public involvement for the scope of the project.
Some projects may need a Public Information Meeting and or Public Hearings to establish the
approved alignment.

The District shall consult with the Right-of-Way Section in Headquarters when the preliminary
project plans are completed, so the engineers, designers, and right-of-way experts can confer on the
project choices. Often, right-of-way staff can suggest minimal changes to the design which save the
Districts money and time in the right-of-way process.

3.2  RIGHT-OF-WAY PLAN DESIGN

The purpose of this section is to be instructive, and to promote uniformity and continuity among
the Idaho Transportation Department’s six district offices. In addition, this section of the manual
serves as a beneficial and informational source for acquisition agents, appraisers and Local Public
Agencies.

Members from Headquarters Right-of-Way should join the project engineers and designers in the
initial property owner contacts to answer right-of-way questions.

The District representatives shall not negotiate with the property owner in any
fashion during the initial property owner contact. Any questions about price,
exchange, donation, value, or other acquisition issues shall be deferred until

the official negotiations begin later in the process.
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Official Right-of-Way plans are required when any new right-of-way, including permanent or
temporary easements, is acquired. Right-of-Entry acquisitions do not require Right-of-Way plans.

3.3  RIGHT-0F-WAY PLAN CHECKLIST

The ITD 0131, Plans Essential Requirements Checklist is a guiding document for use by anyone
preparing right-of-way plans. This list will accompany the plans throughout the development and
submittal process.

3.4  RIGHT-OF-WAY COST ESTIMATE

Arevised ITD 2839 Right-of-Way Cost Estimate will be provided with the right-of-way plans, to
ensure adequate funding is programmed. If funding adjustments are required, they will be
completed prior to submission of the complete package to the Right-of-Way Section.

3.5  ACCESS PURCHASE DETERMINATION

An ITD Form 606, Current Access Purchase Determination, will be completed by the District or
design consultant and given to the Right-of-Way Section in conjunction with right-of-way plans.
This form assists the Right-of-Way Section to determine which properties require the purchase of
rights of access.

3.6  REQUEST FOR PARCEL IDENTIFICATION

The District shall request a block of Parcel Identification Numbers from the Right-of-Way Titles Unit
for each parcel in the design, including permanent easements.

3.7 TITLE REPORTS

The Titles Unit will document the decision and obtain title reports for the parcels in the project.
These reports will be shared with the Districts.

3.8 RIGHT-OF-WAY PLANS FORMAT

The right-of-way plans will be submitted to Right-of-Way by the District. The plans can either be
combined with the construction plans (usually useful for small projects), or they can be separate
from the construction plans and included as an addendum to the construction plans.

3.9 FINAL RIGHT-OF-WAY PLANS

The final right-of-way plans will be submitted to the Right-of-Way Unit for review. The Right-of-
Way Unit will provide review and comments, and return to the District for correction and approval.

3.10 PERMANENT EASEMENTS, TEMPORARY EASEMENTS, AND PROPERTY USE

AGREEMENTS

This section explains how the permanent easements and temporary easements should be marked
on the plans, and when a Property Use Agreement (PUA) is appropriate. The right-of-way plans
shall reflect the location and size of all permanent easements and their purpose.

An easement is a right to use property for a designated and limited purpose. Easements are
typically acquired for purposes such as:
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Drainage

Slope maintenance
Sidewalks
Landscaping/irrigation
Construction staging areas

Because permanent and temporary easements are considered a “damage” to the property, they are
compensable. The use of a PUA is not a damage and thus there is no compensation to the land
owner.

PERMANENT EASEMENTS

Permanent easements are required where there is a permanent transportation improvement or
continuing need for maintenance. This instrument should be prepared with great care, as it will be
recorded without change.

TEMPORARY EASEMENTS

Temporary easements are effective for the duration of the construction project and normally
terminate upon completion of construction (if not sooner). Temporary easements that are of a
shorter or longer duration should be identified on the plans.

Temporary easements should never be used if there is any possibility that ITD will have to return to
the property covered by the easement in the future. If a temporary easement is used, the property
owner has the right, after expiration of the easement, to go back on the property.

PROPERTY USE AGREEMENTS
A property use agreement (PUA) clarifies the rights of the parties involved in the acquisition. PUAs
should not be marked on the right-of-way plans. The PUA should clearly explain:

e The subject of the agreement (identification of the property, usually by legal description)
o The type of use

e The estimated duration of the agreement

e Any conditions of the agreement

A property use agreement can only be used when the proposed ITD activity is
temporary, and benefits both ITD and the property owner.

A typical example of a PUA would be when the ITD activity consists of reconstructing an approach
and adding fill or removing excess material to match the elevation of the highway.

The mandatory criteria for a PUA is that ITD could still construct the project without property
owner consent and without trespass on the land owner’s property.

In the absence of the property owner’s consent (i.e., the property owner refused to sign the PUA),
all ITD activity must stay within the right-of-way boundaries and without trespass on the land
owner’s property.
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4 APPRAISAL AND APPRAISAL REVIEW

This section details how we appraise property, and how we review the appraisals of property for
acquisition.

The function of the appraisal process shall be to arrive at:

e An estimate of the fair market value for all real property interests to be acquired by ITD and
damages, if any, to the remaining ownership(s).

e An estimate of the fair market value of all real properties to be disposed of by ITD with a
value exceeding $10,000.

The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 expand upon
the basic rights of property owners, requiring a public agency to appraise real property prior to its
acquisition as a basis for determining just compensation. The Uniform Act, as amended, along with
current federal regulation, provides a framework for the appraisal process. The Right-of-Way
Section complies with all applicable laws and regulations in the appraising of real property for
acquisition.

Under direction of the Right-of-Way Manager, the Appraisal Unit is responsible for managing the
procurement of all appraisals of real property acquired or sold by the Idaho Transportation
Department (ITD), statewide, including but not limited to:

e Highway projects

e Surplus properties

e (Condemnations

e Local highway districts
e Division of Aeronautics

Material sources and stockpile sites shall be valued by the Districts and do not require a formal
appraisal. Material source valuation shall be done by following Section 270 in the Materials Manual.

4.1 THE APPRAISAL UNIT

The Appraisal Unit of the Right-of-Way Section is comprised of Idaho Certified General Appraisers
(CGAs). These appraisers coordinate, appraise and review appraisals of property for the
Department.

In no event shall the appraisal, appraisal review, and negotiation functions
all be performed by the same individual.

The only exception to this is 49 CFR 24.102(n), which allows for the appraisal (or value estimate-
ITD 1466) and negotiation to be conducted by the same individual where the appraised or
estimated value is less than $10k.
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Staff appraisers are employees of ITD and shall be under the direct supervision of the Right-of-Way
Manager. All appraisal assignments, including any Fee Appraisal Contracts and any Supplemental
Contracts, will originate out of the HQ Right-of-Way Section.

One member of the Appraisal Unit serves as the Appraisal Coordinator. A coordinator is necessary
to serve as a point of contact for the Districts, and to track and delegate the workload for the
Appraisal Unit. Along with his or her duties of appraising and reviewing appraisals, the Appraisal
Coordinator performs these duties:

o Contracting with fee appraisers when necessary.

e Evaluating each appraisal for compliance to the Uniform Standards of Professional
Appraisal Practice (USPAP), the Uniform Standards for Federal Land Acquisition (UASFLA)
and the ITD Appraisal Guide, also known as a Phase | Review.

e Determine the type of appraisal required for each parcel.
o Initiate all fee appraisal assignments, including the preparation of any ITD-1445 Fee
Appraisal Contracts and any ITD-1446 Supplemental Contracts.

Staff and Fee Appraisers shall include a determination of real property versus personal property,
including ownership, as part of the appraisal report. This determination is required to assist the
Relocation Unit. When applicable, an on-site meeting of the appraiser and relocation staff may be
required.

Exceptin routine matters, the Appraisal Unit shall not attempt to interpret the law(s) as it
applies to the appraisal function. Legal interpretation(s) shall be requested from the Legal
Section through the Right-of-Way Manager.

4.2 THE APPRAISAL PROCESS

Once the preliminary right-of-way plans are approved and provided by the District, the Titles Unit
will ensure that the plans contain the information necessary to appraise the properties (ie, legal
descriptions, title reports, ITD-2009 Property Owner Data forms.)

Once that information is complete, the appraiser shall perform a field inspection of the project
(accompanied by a District representative if deemed necessary), to identify the types of appraisals
required for each parcel and any appraisal issues that could be resolved proactively. Taking video
or pictures of the project is recommended. The owner of record or a designated representative shall
be given an opportunity to accompany the appraiser during the inspection of the property.

Once the field inspection is complete, and the appropriate type of appraisal is determined, an
appraiser from the Appraisal Unit or a fee appraiser can appraise the property.

4.3  APPRAISAL GUIDELINES

Real property shall be appraised and determination of just compensation completed prior to
initiation of negotiations.

Negotiations shall not begin until the appraisal is completed
and Just Compensation determined.
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All appraisals shall meet the criteria and standards set forth in the ITD Appraisal Guide, as well as
conform to Uniform Standards of Professional Appraisal Practice (USPAP) and the Uniform
Standards for Federal Land Acquisition (USFLA).

Property shall be appraised at market value. Appraisals shall contain sufficient data and analysis to
explain, substantiate, and thereby document the conclusions of the report. The property will be
appraised as though free and clear of all liens, bond assessments and indebtedness. The property
will be appraised to its highest and best use.

The owner shall be given the opportunity to accompany the appraiser on his or her inspection of
the property.

Any variance in the market value of real property prior to the date of valuation, due to project
influence, other than that due to physical depreciation within the reasonable control of the owner,
shall be disregarded in determining the market value for the property, i.e. if the increase or
decrease is caused by:

e The public improvement for which such property is required.
o The likelihood that the property would be acquired because of the public improvement.

Appraisers shall not give consideration to, nor include in their appraisals, any allowance for
relocation assistance benefits. Relocation is discussed in more detail in Chapter 10.

The appraisal shall include, if warranted, a determination of real property trade fixtures and
personal property. This is required to assist the Relocation Unit. When relocation is applicable, the
Relocation Unit should meet the Appraiser on site.

4.4  TYPES OF APPRAISAL
The complexity of the project and parcel shall dictate the kind of report, type and depth of the
supporting data needed.

If the established compensation for interest acquired is $500 or less,
ITD shall pay $500 to the property owner.

After consultation with the Right-of-Way Manager, the Appraisal Coordinator shall make
assignments to Staff Appraisers. If Staff Appraisers are not available, the Appraisal Coordinator
shall hire a qualified Fee Appraiser.

Staff and Fee Appraisers shall include a determination of real property versus personal property,
including ownership, as part of the appraisal report. This determination is required to assist the
Relocation Unit.

When applicable, an on-site meeting of the appraiser and relocation staff may be required.
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Staff and Fee Appraisers shall be notified of their assignment in writing and shall be provided:

e Right-of-way plans, plats, etc.

e Work authorization number

e Control of access feature(s)

¢ Title information

e Type of report

e Number of parcels to be appraised

e Expected date of completion

e Specific instruction, i.e., signs, fixtures, retention value and economic rent

In general, one appraisal is sufficient for each parcel. Two appraisals may be required when if the
complexities of the appraisal problem would dictate a second appraisal as specified in the
Administrative Policy 4005. The types of appraisal reports used by the Appraisal Unit are detailed
as following:

VALUE ESTIMATES/APPRAISAL WAIVERS (ITD FORM 1466-IDAHO CODE 54-4105(5))

Idaho Code allows value estimates in lieu of appraisals for non-complex property whose estimated
value is $10,000 or less. The objective of the value estimate /appraisal waiver is to provide a
method by which a low value, uncomplicated property can avoid the time delays and costs
associated with an appraisal.

Idaho Code permits value estimates to be accomplished by an agent or employee of the Idaho
Transportation Department or local highway jurisdiction familiar with the appraisal process, or an
individual hired by ITD with expertise in the real estate market where property is located, or a
licensed or certified appraiser.

ITD reserves the right to designate an “agent” for these value estimates.
This shall be done on a case-by-case basis for each project
by the Right-of-Way Manager.

The ITD-1466/Value Estimate may only be used by ITD employees or agents designated by ITD.
The ITD-1466/Value Estimate may only be assigned by the ITD Appraisal Coordinator, and agents
performing the Value Estimate must be approved by ITD. Designation on the ITD List of Approved
Certified General Appraisers does not automatically qualify someone to be an “agent”. Agent
designation is a separate action.

The Appraisal Coordinator shall determine whether property can be valued using this method. All
value estimates shall be reviewed and approved by a review appraiser who is an Idaho Certified
General Appraiser, as per Idaho State Code Title 54 Chapter 41, 54-4105 (5).

If a value estimate/appraisal waiver is desired, the following criteria must be met:

e The valuation is uncomplicated
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e The real property is appraised at less than $10,000
o Comparable properties are given for each parcel which are approved by an Idaho Certified
General Appraiser

The following circumstances negate the use of an appraisal waiver/value estimate:

e The parcel has a written commercial lease

e The parcel has an outdoor advertising structure
e The parcel has 2 or more highest or best uses

e There are proximity issues

If an appraisal waiver/valuation estimate is used, and the negotiations are unsuccessful, a formal
appraisal is required for the condemnation process.

LIMITED APPRAISAL IN SUMMARY FORMAT (ITD-2288)

An ITD-2288, Short Form Appraisal Report (Limited Appraisal in Summary Format), shall be used
to appraise uncomplicated partial acquisitions where there are no substantial improvements within
the proposed right-of-way. The ITD-2288, Short Form Appraisal Report, shall conform to USPAP
requirements.

NARRATIVE APPRAISAL REPORT
This report shall be used at the request of the Legal Section or for the more complex appraisal of a

total acquisition and shall be prepared in narrative format. For an explanation see ITD’s Appraisal
Guide (Appendix B).

BEFORE AND AFTER APPRAISAL REPORTS

These Appraisals shall be used at the request of the Legal Section, or for complex appraisals of
partial acquisitions and shall be prepared in narrative form. The property is appraised as it exists
prior to the proposed acquisition (Before Value), and then valued as if the project has been
completed (After Value). An ITD-0017 Summation of Compensation for Before and After Appraisals
must accompany this format. For more information, refer to ITD’s Appraisal Guide.

DUAL APPRAISAL REPORTS
Dual Appraisal reports are performed for complicated appraisals that have the likelihood of

condemnation (Administrative Policy 4005).

RESIDENTIAL APPRAISAL

A Residential Appraisal Report (current URAR-approved form) may be used in the appraisal of a
total acquisition of improved residential properties (single or multi-family). This report depends
upon the availability of reasonably comparable market data requiring limited adjustments.

PRE-LITIGATION APPRAISALS
The Office of Deputy Attorney Generals can request from a Certified General Idaho Appraiser either
a Before and After Appraisal (if for a partial taking) or a Narrative Appraisal (if a total acquisition).
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If the case is obviously headed to litigation, the Attorney General should be involved in the choice of
appraiser.

At the time the condemnation is filed, the Deputy Attorney General shall contact the Appraisal
Coordinator to determine whether some or all of the appraisals need to be brought current to the
date of filing the Complaint.

The Attorney General shall state in writing any justification for additional appraisals.

4.5  APPRAISAL REVIEW

Appraisers in the Appraisal Unit also perform appraisal reviews. It is the review appraiser’s
responsibility to determine whether the appraisal complies with recognized appraisal principles
and practices. The just compensation established by the review appraiser shall be the basis of
negotiations.

The appraisal review is performed in accordance with established standards and guidelines. The
review shall conform to the Uniform Standards of Professional Appraisal Practice (USPAP), the
Uniform Standards for Federal Land Acquisition (UASFLA), the ITD Appraisal Guide and State
Statutes.

Appraisal reports shall be reviewed by a staff appraiser, who shall determine the just compensation
of the property to be acquired using a Phase Two Review. When the schedule or staffing does not
permit a staff appraiser to perform the review, a qualified Idaho Certified General Appraiser can be
contracted by ITD as a Fee Review Appraiser. This review shall be completed prior to the beginning
of negotiations.

The appraiser performing the appraisal review shall indicate, in writing, his findings and set out the
estimated value of the requirements. The estimated value or just compensation will be reported on
an ITD-1922, Statement of Review Appraiser, which will include a Certificate of Review Appraiser.

APPRAISAL REVIEWER DUTIES
The duties of the appraisal reviewer include:

e [fthe appraisal is more than 90 days past the effective date of valuation, the review
appraiser shall examine the appraisal to determine if the valuation has expired.

o Consults with the appraiser outlining any deficiencies and requests corrections or revisions.

e [fwarranted, the reviewer may conclude an independent market value for the subject
requirement based on additional information.

e May submit a request for an additional appraisal to the Appraisal Coordinator.

e Determine that each approach used in the valuation process is applicable to the subject
property and that each approach is procedurally correct and properly supported, and that
each approach to value has been correlated correctly with a reasonable conclusion of the
value established.

e Establishes if there is sufficient documentation to support conclusions.

o Completes an on-site inspection of the subject and the comparable sales used if needed.
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o Verifies the market data with Realtors, buyers and sellers if needed.

e Monitors consistency of values throughout the project.

e Determines the just compensation which includes the property rights to be acquired and
any damages if applicable.

e Determines that non compensable items are not included in the estimate of just
compensation.

e (Completes a Statement of Review Appraiser for each appraisal reviewed. The comment
section will indicate if there are fixtures to be acquired, economic rent, salvage values and
other applicable items.

e Completes a Certificate of Review Appraiser.

e Notifies the Right-of-Way Manager about relocation and/or property management activities
that may be required.

e (Complete a review of all appraisals for all LPA (Local Public Agency) projects

TYPES OF APPRAISAL REVIEW
There are currently four types of Appraisal Reviews performed by ITD staff.

Phase One Review is performed by the Appraisal Coordinator on all appraisals to ensure
compliance of all administrative and contractual requirements.

Phase Two Review is a formal written review of an appraisal performed either by staff or a
consultant appraiser, signed by the Appraisal Reviewer, which establishes just compensation. This
is performed on most appraisals requested by the Department for a project. This review is
performed in order to:

1. Serve as a Quality Assurance check to the Department, Appraiser, and Property Owner that
the appraisal follows USPAP guidelines and is fair and just,

2. Make a fair market value offer to a landowner,

3. Make a fair market value offer to a landowner for appraisals ordered by ITD’s Office of
Deputy Attorney Generals for condemnation cases where such a formal written review is
not requested,

4. Establish the value of surplus property in excess of $10,000.

Appraisals ordered or obtained by ITD’s Office of Deputy Attorney Generals will, based on their
instructions, be given either a Phase Two or a Phase Three Review. When a Phase Two Review is
requested by ITD’s Office of Deputy Attorney Generals and results in a change in the Appraisal
Reviewers’ opinion of fair market value, it is ITD’s Office of Deputy Attorney Generals responsibility
to offer any compensation greater than previously made to the property owner in writing.

Phase Three Review (Pre-Litigation Appraisal Review) is performed by an Appraisal Reviewer
when an appraisal is requested by ITD’s Office of Deputy Attorney Generals for a case where a
condemnation has been or will be filed and just compensation has previously been established and
offered to the landowner, and a formal written review (Phase Two Review) is not requested.
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When a Phase Three Review is requested, the Appraisal Reviewer performing the review will
examine all appraisals (both the Departments and the landowners) in order to provide information
at one or more meetings between the Right-of-Way Section and ITD’s Office of Deputy Attorney
Generals, as called for in the Memorandum of Understanding between the Sections. The summary
should emphasize the strengths and weaknesses of each appraisal and help guide ITD’s Office of
Deputy Attorney Generals in the preparation of its case. A Phase Three Review is considered work
product accomplished on behalf of ITD’s Office of Deputy Attorney Generals.

Phase Four Review (Post-Litigation Appraisal Review) is a process review by an Appraisal
Reviewer of all parcel files on which appraisals are obtained, including legal settlements and
condemnation awards, whether acquired by agreement or court order. The purpose of a process
review is to determine which items and what amounts are eligible for federal participation based
on the standards established by federal statutes and regulations, if not already accomplished as
part of the Phase Two Review. This determination shall be set out in writing.

APPRAISAL REVIEW OF LOCAL PUBLIC AGENCY APPRAISALS (LPAS)

All appraisals performed by a Local Public Agency (LPA) or appraisal work performed on behalf of
an LPA shall be given a Phase One and Phase Two appraisal review by an appraisal reviewer at ITD.
This serves as a Quality Assurance check to the appraisal work and ensures that the work is
acceptable to the Department. The appraisal reviewer must issue a Certificate of Review Appraiser
to the LPA in order for the LPA to proceed with negotiating the property.
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5 ACQUISITION AND NEGOTIATION

This chapter covers the acquisition, negotiation and condemnation activities of the Right-of-Way
Section.

The Acquisition Unit must make certain that all interests have been acquired to ensure that we have
adequate title for acquisition.

Itis ITD’s purpose to:

e Ensure uniform acquisition procedures whereby the owners and tenants of real property
being acquired for public use will receive consistent and equitable treatment

e Provide policies whereby, to the greatest extent possible, real property is acquired by
agreement, thereby avoiding expensive and time-consuming litigation and to relieve
congestion in the courts

e Promote public confidence in land acquisition practices by acquiring agencies

5.1 AcCQUISITION AUTHORITY

The Director, or delegate, is authorized to purchase, sell, exchange, and execute corresponding
deeds for real estate parcels. The Chief Engineer, or delegate, with the concurrence of the applicable
District Engineer, may authorize an administrative settlement of up to $200,000 over the reviewed
fair market value of the property. In addition, the Chief Engineer, with the concurrence of the
applicable District Engineer, may authorize an administrative settlement of up to ten percent (10%)
over the reviewed fair market value of property.

The Director is further delegated authority to authorize and execute on behalf of the Board an Order
of Condemnation for individual parcels of land. The authority to condemn shall be attached at the
time projects are approved by the Board, and made part of the ITD Project Development Schedule
and shall include projects in the preliminary development schedule.

When advantageous to the Department, purchases or condemnations for right-of-way may include
uneconomic remnants, landlocked tracts, or the whole of the real property affected. Remainders
that are acquired may be traded for other land needed by the Department, used by the Department,
or sold in accordance with applicable laws.

The owner of improvements on land that is being acquired for right-of-way shall be allowed the
option of retaining the improvements at retention value predetermined by the Department. Salable
improvements that are not retained by the owner may be traded for other needed property, or, if
not traded, sold or and disposed in accordance with applicable laws.

When a stipulation for possession of a property is agreed to, with the price to be adjudicated
thereafter, the Board authorizes the Department to pay the owner, or deposit into a court fund for
the benefit of the owner, the amount of the highest offer made to the owner; but in no event shall
the amount be less than 100 percent of the fair market value of the property as established by the
Department.
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Real property acquisitions for the Department shall be in fee simple title, except in the following
instances when the property can be acquired in easement form:

e Rights-of-way across United States Government land by DOT Easement Deed

e Rights-of-way across Indian Reservation or tribal lands by revocable Right-of-Way Permits

e Rights-of-way across State owned lands

e Right-of-way crossing or encroaching upon railroad or other utility or irrigation districts
rights-of-way

e Acquisitions for beautification programs

e Aviation easements for airports

e Temporary and permanent easements required by construction

CONFLICT OF INTEREST
The Right-of-Way Section provides proper and adequate controls for separation of functions so that
no Right-of-Way employee is faced with a conflict of interest.

In no event shall the appraisal, appraisal review, and negotiation functions
all be performed by the same individual.

The only exception to this is 49 CFR 24.102(n), which allows for the appraisal (or value estimate-
ITD 1466) and negotiation to be conducted by the same individual where the appraised or
estimated value is less than $10k.

No employee may negotiate for a property on which they have performed as the appraiser or
review appraiser with the following exception: On properties valued at $10,000 or less, the
appraisal and negotiation functions can be performed by the same individual.

ENVIRONMENTAL CLEARANCE

For all projects, the environmental documents must be approved prior to acquisition activities.
However, in extraordinary cases, such as protective buying or emergency situations, the
department can acquire property prior to the project environmental document or the final project
plans when federal funds are involved. Additionally, MAP-21 legislation allows for Early Acquisition
(the acquiring of right-of-way prior to environmental clearance.) This Early Acquisition requires
that the environmental document only address the action of the acquiring property, not the
eventual project for which the property is being acquired. MAP-21 Early Acquisition is further
discussed in Section 6.9.

In that circumstance, ITD will obtain federal approval and participation in the acquisition of a
particular parcel or limited number of particular parcels. ITD must have obtained a Categorical
Exclusion (Cat X) covering the acquisition.

5.2  AUTHORIZING PARCELS FOR ACQUISITION
Once the appraisals have been reviewed, the Negotiation Unit will notify the Relocation Unit of any
properties identified in the Appraisal that contain relocation, and the Property Management Unit of
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any properties identified for retention/salvage prior to the property being authorized for
acquisition.

THE ACQUISITION PACKET

Upon initiation of negotiations, the acquiring agency shall provide a written statement, and
summary of the basis for, the amount established as the just compensation of the proposed
acquisition. This shall be provided to the owner of real property to be acquired.

The information for the property owner is assembled into an Acquisition Packet. The packet shall
include the following items:

e A copy of the reviewed appraisal

o Title passing documents

e A copy of the Right-of-Way Contract

e A Summary Statement

e Property Owner Advice of Rights Brochure/information

As a minimum, the summary statement shall include:

e The amount established as just compensation.

¢ Incentive payment explanation (if applicable).

o Identification of the real property to be acquired, including the estate or interest being
acquired.

e Identification of improvements and fixtures considered to be part of the real property to be
acquired.

e Where appropriate, an amount for damages to remaining real property.

e Where appropriate, identify any separately held ownership interest in the property and
indicate that such interest is not covered by the offer.

e The Property Owner Advice of Rights form, in accordance with Idaho code 7-711A and 54-

4105(5).

RIGHT-OF-WAY CONTRACT
The acquisition packet will also contain a right-of-way contract. This contract explains the
agreement in its entirety and is a legally binding document.

The negotiator is responsible for drafting the right-of-way contract using the template provided by
the Right-of-Way Section and approved by ITD’s Deputy Attorney Generals.

All right-of-way contracts shall be quality checked by the Acquisition/Condemnation Unit or by a
Deputy Attorney General prior to authorization to proceed with the offer.

Negotiators shall perform a peer review on the acquisition packet contents prior to their
transmittal to the property owner. The negotiator shall choose an available peer and use the
Acquisition Packet Checklist to complete a quality check of the contents.
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The negotiator will explain all aspects of the right-of-way contract to the property owner and
ensure all questions are answered thoroughly before signing. Once the contract is signed, a color
copy will be given to the property owner and the original will be kept at Headquarters in the Right-
of-Way Section.

5.3  MAKING AN OFFER

Once the appraisal review is complete, and the appraisal has been finalized, the Negotiation Unit
will prepare the acquisition packet. Title 7 Chapter 7 Section 7-711A gives 30 days for the property
owner to respond to our initial offer. In the interest of a timely acquisition, ITD negotiators make
every attempt to complete negotiations within 90 days.

COERCION
In no event shall any representative of the acquiring agency take any action coercive in nature in
order to compel an agreement on the price to be paid for the property by:

e Advancing the time of condemnation.
e Deferring negotiations.
e Deferring condemnation and the deposit of funds in court for the use of the owner.

If any interest in real property is to be acquired by exercise of the power of eminent domain, the
acquiring agency shall institute formal condemnation proceedings. No acquiring agency shall
intentionally make it necessary for an owner to institute legal proceedings to prove the fact of the
taking of the real property.

UNECONOMIC REMNANT (INCLUDING LANDLOCKED TRACT)
A uneconomic remnant is a remaining part of property in which the owner is left with an interest
that the agency determines has little or no utility or value to the owner.

When the acquisition of real property would leave the owner with an uneconomic remnant or a
landlocked tract of land, the acquiring agency shall offer to acquire the uneconomic remnant or
landlocked tract.

5.4  ITEMS CONSIDERED IN NEGOTIATIONS
There are items in the state of [daho that are often appraised and considered during property
negotiations. The following is a list of some of those items, and is not inclusive.

IMPROVEMENTS: INTEREST TO BE ACQUIRED

If the acquiring agency acquires any interest in real property, it shall acquire at least an equal
interest in all buildings, structures, or other improvements to be either located upon the real
property, removed from the real property or which it determines will be adversely affected by the
future use of the property.

IMPROVEMENTS: JUST COMPENSATION
For the purpose of determining the just compensation to be paid for any building, structure, or
other improvement, the building, structure, or other improvement shall be deemed to be a part of
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the real property to be acquired. This is notwithstanding the right or obligation of a tenant, as
against the owner of any other interest in the real property, to remove the building, structure, or
improvement at the expiration of the lease.

IMPROVEMENTS: TENANT OWNED
The tenant who owns a building, structure, or other improvement to be acquired shall be paid the
greater market value of either:

1. The value which the building, structure, or improvement contributes to the market value of
the real property to be acquired, or
2. The market value of the building, structure, or improvement for relocation from the real

property.

Nothing in this section shall be construed to deprive the tenant of any rights to reject payment
under these sections and to obtain payment for such property interests under Idaho Eminent
Domain procedures.

DUPLICATION OF PAYMENT

Payments regarding tenant owned property shall not result in duplication of any payments
otherwise authorized by law. No such payment shall be made unless the owner of the land involved
disclaims all interest in the improvements of the tenant.

In consideration for any such payment, the tenant shall assign, transfer, and release to the acquiring
agency all right(s), title, and interest in and to such improvements. A separate summary statement
shall be provided to such tenant where improvements are being separately acquired.

INCIDENTAL EXPENSE REIMBURSEMENT

The acquiring agency, as soon as practicable after the date of payment of the purchase price, or the
date of deposit in court of funds to satisfy the award of compensation in a condemnation
proceeding to acquire real property, whichever is the earlier, shall reimburse the owner, to the
extent the acquiring agency deems fair and reasonable, for expenses necessarily incurred for:

e Recording fees, transfer taxes, and similar expenses incidental to conveying such real
property to the acquiring agency.

e Penalty costs for prepayment of any pre-existing recorded mortgage entered into in good
faith encumbering such real property.

e The pro rata portion of real property taxes paid which are allocable to a period subsequent
to the date of vesting title in the acquiring agency.

WATER RIGHTS

The values of water rights are established through the appraisal and appraisal review process.
Traditionally, water rights are viewed as part of the property and are bought and sold at the same
time as the property.
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WELLS OR SEPTIC ON THE PROPERTY

The values of wells or septic facilities are established through the appraisal and appraisal review
process. If the well or septic is on the property being acquired, the appraiser must determine
whether the loss causes any damage to the remainder, and if so, whether a cost-to-cure includes
drilling a new well/placing new septic facility (if legally permissible), or connecting the remainder
to a public water or sewer system.

If a well or septic facility is disturbed or affected by the proposed acquisition, they are handled as a
cost-to-cure damage (assuming the building remains) if:

e The facility can be relocated on the remainder and
o The proposed project does not include the installation of equitable water and septic sewer
facilities

If the facility cannot be relocated on the remainder property, the appraiser shall contact the Right-
of-Way Manager for instructions.

FENCING AND FENCING ALLOWANCES

The values of fencing are established through the appraisal and appraisal review process. The
appraiser values the fencing on the basis of its contributory value to the highest and best use of the
land, recognizing functional utility, depreciation, and possible interim value. The appraiser will
place a value to replace the fence with a similar type of fencing. The appraiser shall document the
replacement costs by obtaining estimates in the local area.

If the property contains livestock, the remainder area should have the fencing restored to prevent
animals from entering the operating right-of-way. The appraiser should determine a reasonable
amount of money to provide to the owner so the owner or fencing contractor can install the new
fencing prior to the removal of the fencing affected by the project.

SALVAGE VALUES

Salvage values are established through the appraisal and appraisal review process. The Property
Management Unit prepares the ITD-1478, Retention Value Form, for inclusion in the acquisition
package when improvements are located on the real property to be acquired.

No salvage value will be established for signs located on real property to be acquired.

The owner of improvements located on property being acquired by the agency shall be offered the
opportunity to retain said improvements at the salvage value established and documented in the
Agent's Diary Report.

RELOCATION HOUSING PAYMENT DETERMINATIONS

Replacement housing payment determinations and accompanying entitlement letters are prepared
by the Relocation Unit and transmitted under separate cover to the property owner. For more
information about Relocation, refer to Chapter 9.
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TREES IN THE RIGHT-OF-WAY

Under Idaho law, the abutting property owner is presumed to own the land to the centerline of the
highway (Idaho code section 55-309). Prior to March 4, 1953, the State acquired its right-of-way
pursuant to the following statute:

Section 1307 (878) Public acquires only an easement. By taking or accepting land for a highway, the
public acquires only the right-of-way and the incidents necessary to enjoying and maintaining it. All
trees within the highway, except only such as are requisite to make or repair the road or bridges on
the same land are for the use of the owner or occupant of the land.

The above quoted statue was amended effective March 4, 1953 to provide that anytime a public
agency acquires land for a highway it may acquire fee simple title (Chapter 100, 1953 Session
Laws.)

Timber on highway right-of-way acquired prior to March 1953 is the property of the abutting
property and the abutting property owner has the right to harvest the timber.

If there is highway right-of-way which was acquired after March 4, 1953, which the Department
holds less than a fee simple absolute title, then the abutting property owner would have title to the
timber.

Timber on right-of-way which the Department has a recorded fee simple title is the property of the
Department.

The Department has the right to remove trees or shrubs from the right-of-way for safety reasons,
beautification, or other legitimate highway purposes.

5.5 REVISING AN OFFER
A revised offer and summary statement of its basis shall be provided in writing to the owner if:

e The extent of the requirement is revised.
o The approved estimate of just compensation is revised by the Review Appraiser.
e An Administrative Settlement has been approved and authorized.

5.6  NEGOTIATIONS

All right-of-way acquisitions will be completed within 90 days of the date of authorization to
initiate negotiations, either through negotiated settlements or recommendation for eminent
domain condemnation action, unless otherwise approved in writing by the Right-of-Way Manager.
Also, all right-of-way acquisition agreements shall be supported by a Right-of-Way Contract, and
shall reflect all items in such a manner as to be specifically identifiable with the project plans.

In order to ensure that the property owner has received the information about their property, the
negotiator shall contact the property owner by phone or email to given notice that the total
acquisition packet is available. After initial contact is made, the negotiator can either mail the total
acquisition packet under a cover letter via certified mail, return receipt requested, or he/she can
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deliver it in person. The cover letter shall state the name and phone number of the negotiator so the
property owner has a contact in the Right-of-Way Section.

The property owner shall be given a minimum of thirty (30) days, after the initial offer, to consider
the offer and obtain professional advice or assistance if so desired.

RECORDS OF NEGOTIATION

The Negotiator shall maintain timely adequate records of negotiation on a parcel basis (Form 1439
Agent Diary of Negotiations). This diary shall be written with clear and concise language and stored
in permanent form (i.e., not email) and updated as quickly as possible after each contact with the

property owner.
The information for each contact should include, but is not limited to:

e the date and place of all contacts, parties of interest contacted,

o the date and place of all offers made, including dollar amounts,

o the date and place of all counter offers, including dollar amounts,
e the reasons settlement could not be reached, and

e any other pertinent data.

Each page of the report shall be signed and dated by the Negotiator.

SURRENDER OF POSSESSION

No owner shall be required to surrender possession of real property before the acquiring agency
pays the agreed purchase price or deposits with the court, for the use of the owner, an amount not
less than the agency's approved estimate of just compensation, or the amount of the award of
compensation in the condemnation proceeding for such property.

NOTICE TO VACATE

No person lawfully occupying real property at the time of acquisition shall be required to move
from a dwelling, or to move a business or farm operation without at least 90 days written notice
from the acquiring agency. Currently, the Relocation Unit issues a 90-day Notice to Vacate after
securing legal possession of the property. The Federal requirements allow for the 90-day notice to
be issued as soon as at least one comparable property has been available to the property owner. To
fulfill this condition, the property owner will have to have appropriate information provided on the
availability of comparable properties and have funding made available for acquiring the property
(deposit of funds). Once these conditions have been met, the State can issue its 90-day notice
irrespective of if having legal possession of the property to be acquired.

The notice shall state a specific date at least 90 days in advance by which the occupant may be
required to move. An additional 30-day notice will be provided in advance of the specific date by
which the person must move. The 30-day notice may, if necessary, occur within the 90-day period.
The 90-day notice must also state that the occupant will not have to move earlier than 90 days after
a comparable replacement dwelling is made available (as defined in the Code of Federal
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Regulations). The 90-day notice shall further state that the occupant will not have to surrender his
property until the state has obtained legal possession of the property.

FAIR RENTAL VALUE

If the acquiring agency permits an owner or tenant to occupy the real property acquired
(acquisition is the date the state has legal possession) on a rental basis, the amount of rent required
shall not exceed the fair rental value of the property. The rent shall be collectible on the first of the
following month subsequent to the acquisition payment being received by the property owner, or
after the initial 90 day to vacate notice issued by the Relocation Unit whichever is later.

ADMINISTRATIVE SETTLEMENTS

The responsible official may approve an administrative settlement when it is determined that such
action is in the public interest. In arriving at a determination to approve an administrative
settlement, the responsible official must give full consideration to all pertinent information set out
in 49 CFR 24.102(i): “Administrative settlement. The purchase price for the property may exceed the
amount offered as just compensation when reasonable efforts to negotiate an agreement at that
amount have failed and an authorized Agency official approves such administrative settlement as
being reasonable, prudent, and in the public interest. When Federal funds pay for or participate in
acquisition costs, a written justification shall be prepared, which states what available information,
including trial risks, supports such a settlement. All relevant facts and circumstances should be
considered by an Agency official delegated this authority. Appraisers, including review appraisers,
must not be pressured to adjust their estimate of value for the purpose of justifying such settlements.
Such action would invalidate the appraisal process.”

A written justification documenting the reason for an administrative settlement shall be placed in
the parcel file. Any administrative settlement which exceeds the reviewed Fair Market Value by
$10,000 shall also require the concurrence of the appropriate District Engineer.

All administrative settlements, including those made by LPA’s, shall be in writing and explain the
justification for settling any parcel above the established Fair Market Value. The extent of the
written explanation should be consistent with the situation, circumstance and amount of money
involved. It should utilize, as available, property sales data, owner appraisals and engineer
estimates to support why it is in the best interest of the public for ITD or an LPA to settle a parcel in
excess of FMV.

Per Board Policy B-4005, the Director or a delegate may authorize an administrative settlement for
up to $200,000 over the reviewed fair market value of properties appraised at up to $1,000,000.
Administrative settlements for appraisals in excess of $1,000,000 shall not exceed 20% of the
reviewed fair market value of the property. Proposed settlements exceeding these thresholds shall
come before the Board for approval.

For more information on Administrative Settlements, please refer to Chapter 8.

LEGAL SETTLEMENTS
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Alegal settlement is any settlement made by the agency's legal representative which has been
authorized by Right-of-Way Manager and which is in excess of the agency's approved just
compensation.

The agency's legal representative (Attorney General) may make a legal settlement when it is
determined by the agency's responsible official that such action is in the public interest. Legal
settlements shall be coordinated with and approved by the responsible official of the acquiring
agency having final authority over right-of-way matters, prior to making any settlement. Any legal
settlement which exceeds the reviewed Fair Market Value by $10,000 shall also require the
concurrence of the appropriate District Engineer.

The right-of-way file shall be documented by the Attorney General whenever a legal settlement in
excess of the amount established as just compensation is made. The rationale for the settlement
shall be set forth in writing. The extent of written explanation should be consistent with the
situation, circumstances, and amount of money involved. This document requires the signed
concurrence of the responsible Right-of-Way official as well as the District Engineer if the
conditions set out above apply.

RESPONSIBLE PARTIES FOR SETTLEMENTS
The responsible party is dependent on the value of the administrative settlement.

¢ The Right-of-Way Manager, if the Administrative Settlement is $10,000 or less.

e The Right-of-Way Manager and the responsible District Engineer for amounts exceeding
$10,000 over the reviewed Fair Market Value.

e The authorized LPA representative for LPA and Enhancement projects.

NONCOMPENSABLE ITEMS IN SETTLEMENTS

Should the administrative settlement, legal settlement, or court award include an apparent
payment for items considered ineligible for federal participation, as set forth in the CFR or the
Federal-Aid Policy Guide, the amount paid for such items shall be determined by the agency and
excluded from any claim for federal participation in the settlement or award.

5.7 COMPLETION OF NEGOTIATIONS

The acquiring agency, as soon as practicable after the date of payment of the purchase price, or the
date of deposit in court of funds to satisfy the award of compensation in a condemnation
proceeding to acquire real property, whichever is the earlier, shall reimburse the owner, to the
extent the acquiring agency deems fair and reasonable, for expenses necessarily incurred for:

e Recording fees, transfer taxes, and similar expenses incidental to conveying such real
property to the acquiring agency.

e Penalty costs for prepaymen